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THE DOCTRINE OP THE EQUALITY OF NATIONS IN 

INTERNATIONAL LAW AND THE RELATION OP 

THE DOCTRINE TO THE TREATY OP 

VERSAILLES 

By S. W. Armstrong 
Fellow in History, Princeton University, 1919-1920 

The Hague Conference of 1907 had for one of its objects the forma- 
tion of an international court of justice, the decisions of which were 
to systematize international law and resolve its inconsistencies. Such 
an international court, the ' ' Court of Arbitral Justice, ' ' was approved 
in principle by the Conference, but failed to be established because 
the Conference was unable to agree on the composition of the court. 

Forty-four nations were represented at the Conference, each nation, 
save the United States, demanding representation on the court. To 
have allowed each nation to select a judge for the court, would have 
been to create, not a court, but a judicial assembly. But any plan 
which did not allow to every nation, not only representation but equal 
representation, was vigorously opposed by the smaller nations, which 
alleged violation of their fundamental rights, basing their argument 
on the doctrine of the equality of states in international law. 1 The 
resultant impasse was clearly outlined by Mr. Scott in an address 
to the Conference as follows : 

In international law all states are equal. . . . If it be said that 
all states are equal, it necessarily follows that the conception of great 
and small Powers finds no place in a correct system of international 
law. It is only when we leave the system of law and face brute fact 
that inequality appears. . . . 

In matters of justice there can be no distinction, for every state, 
be it large or small, has an equal interest that justice be done. If, 
therefore, a permanent court be constructed upon the basis of abstract 

i Scott, The Status of the International Court of Justice, pp. 38-39, 73-74. 
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right, equality, and justice, it would follow that each state would sit, 
of right, within an international tribunal, and we will be confronted 
with a list of judges, — with a panel, not a court. 2 

In short, the obstacle which prevented the establishment of an in- 
ternational court of justice in 1907 was the doctrine of the equality 
of nations in international law. My purpose is to examine this doc- 
trine as defined by certain noted publicists, to attempt a broad formu- 
lation of the doctrine, and finally to study the doctrine as applied 
or disregarded in the Treaty of Versailles. 



The essential principles underlying the Grotian system remain the 
fundamental principles of international law. Such are the doctrines 
of the legal equality and of territorial sovereignty or independence 
of states. These fundamental principles, though not clearly stated 
by Grotius, underlay his system and were fully developed by his suc- 
cessors, more especially by Wolff, Vattel, and G. P. de Martens. 3 

Of these three, let us consider the doctrine as defined by Vattel, 
who has particular significance for us because of his influence on the 
founders of our nation. In turn, Vattel's famous work, The Law of 
Nations, published in 1758, shows clearly the influence of the political 
philosophy of that period. 

That nations "are by nature equal and hold from nature the same 
obligations and the same rights" is derived by Vattel from the theory 
that ' ' men are by nature equal, and their individual rights and obliga- 
tions the same, as coming equally from nature" for nations "are 
composed of men and may be regarded as so many free persons living 
together in a state of nature." From the analogy that "a dwarf is 
as much a man as a giant is," Vattel argues that the status of na- 
tions in international law is independent of their relative strength, 
that "a small republic is no less a sovereign state than the most 
powerful kingdom." 

But Vattel is not content with mere equality of sovereignty. "From 
this equality, ' ' he continues, ' ' it necessarily follows that what is law- 
ful or unlawful for one nation is equally lawful or unlawful for 
every other nation." His conclusion is the existence of a "perfect 

2 Scott, The Status of the International Court of Justice, p. 65. 
s Hershey, The Essentials of International Public Law, p. 58. In the quota- 
tions throughout the article, the italics are those of the author. 
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equality of rights among nations in the conduct of their affairs and in 
the pursuit of their policies. The intrinsic justice of their conduct is 
another matter which it is not for others to pass upon finally ; so that 
what one may do another may do, and they must be regarded in the 
society of mankind as having equal right. ' ' 4 

Among later publicists, we find no one who bases his derivation and 
definition of the doctrine of equality so firmly as Vattel on the polit- 
ical concepts of the eighteenth century, the state of nature and the 
social compact. Sir Robert Phillimore seems to have constructed his 
theory on substantially the same foundation, but not as clearly and 
in less detail. 

Phillimore 's position may be outlined as follows: Each state is a 
member of the universal community and therefore there exists a nat- 
ural equality among states as among individuals. This natural equal- 
ity among states follows also as the essential companion of their 
independence, which is the fundamental right upon which interna- 
tional law is built. The natural equality of states is essential, and is 
independent of their relative territory, resources and population. 
Any peculiar privilege claimed by a state on the ground of superior 
attributes is a derogation from the natural equality of states (and 
therefore incompatible with a basic principle of international law). 
Incident to the equality are: (1) the right of a state to protect its 
subjects wherever they are; (2) the right of a national government 
to recognition by foreign states; (3) the right of a state to external 
marks of honor and respect ; (4) the right of a state to enter into con- 
tracts or treaties with foreign states. 5 

Chronologically the next authority to be considered is Lorimer, but 
his position is such that we can take it up more profitably below. Ac- 
cordingly, let us turn our attention to Sir Travers Twiss. 

Twiss emphasizes more strongly than does Phillimore the relation 
between the independence and the equality of states. Indeed, for 
Twiss the equality of states essentially consists in that their inde- 
pendence is absolute, irrespective of power or weakness — "The Prin- 
cipality of Montenegro is as much an independent state as the Em- 
pire of all the Russias." But Twiss concludes, in vein similar to 
both Vattel and Phillimore, that "It results from this equality, that 

* Vattel, The Law of Nations, Vol. Ill, p. 7 (Carnegie Institution ed.). 
s Phillimore, Commentaries upon International Law, 3d ed., V. I, pp. 216-217, 
V. II, pp. 45-46. 
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whatever is lawful for one nation is equally lawful for another, and 
whatever is unjustifiable in one is equally unjustifiable in the other. ' ' 6 

Although there is difference enough between Vattel's carefully 
derived doctrine and the possession of Twiss that the equality of states 
is the equality of their independence, the divergence is even wider 
between Vattel and Wheaton, the latter contenting himself with the 
assertion that "All sovereign states are equal in the eye of interna- 
tional law, whatever may be their relative power. ' ' The only further 
contribution of Wheaton to our subject is a brief discussion of the 
ways by which the natural equality of sovereign states may be modi- 
fied, such as by "positive compact" or by "consent implied from 
constant usage. ' ' 7 

But, in turn, "William Edward Hall goes one step farther than 
Wheaton. Not only does he not derive his system of international 
law deductively from any basis of political theory or philosophy, but 
he explicitly rejects the deductive method as unsatisfactory or im- 
practicable. Thus, Hall writes that the rules wherein consists inter- 
national law "may be considered to be an imperfect attempt to give 
effect to an absolute right which is assumed to exist and to be capable 
of being discovered, or they may be looked upon simply as a reflec- 
tion of the moral development and the external life of the nations 
which are governed by them." Hall adopts the latter view because 
of two objections which he considers fatal to the former: (1) "that 
it is not agreed in what the absolute standard consists;" (2) "that 
even if a theory of absolute right were universally accepted, the 
measure of the obligations of a state would not be found in its dic- 
tates, but in the rules which are received as positive law by the body 
of states. ' ' 8 

Accordingly, we may not look in Hall for a formulation of the 
doctrine of the equality of states as basic to his system, but must 
seek his opinion on the doctrine in scattered passages. The first 
passage which we find would appear to indicate that Hall opposes 
the doctrine, for in considering the formative influence of national 
acts on international law, Hall writes that "There are some states, 
the usages of which in certain matters must be taken to have pre- 

e Twiss, The Law of Nations Considered as Independent Political Communities, 
2d ed., V. I, pp. 11-12. 

7 Wheaton, Elements of International Law, pp. 49, 247 ( 3d English ed. ) . 
s Hall, A Treatise on International Law, 4th ed., pp. 1-5. 
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ponderant weight. ' ' 9 However, subsequent passages may be taken 
to prove that Hall accepted the orthodox view of the doctrine. Thus, 
he writes that "The head of the state, its armed forces, and its diplo- 
matic agents are regarded as embodying or representing its sover- 
eignty, or in other words, its character of an equal and independent 
being." 10 Again, Hall approaches the position of Phillimore and 
Twiss, in that his theory of intervention is based largely on the 
"fundamental principle that the right of every state to live its life 
in a given way is precisely equal to that of another state to live its 
life in another way. ' ' " 

We have seen how the doctrine of the equality of states in inter- 
national law has changed from that of Vattel, of the eighteenth cen- 
tury, who derived his doctrine from political theory and then used 
the doctrine as a foundation for his system of international law, to 
that of Hall, of the late nineteenth century, who rejected the de- 
ductive method and derived his system from "the moral development 
and external life of the nations." It is not for us to criticize the 
relative merits of these divergent methods; the importance for our 
subject lies in this growing divergence, in the fact that the interest 
of publicists in the doctrine of equality as a foundation of inter- 
national law was waning, so that the doctrine had come to receive 
but perfunctory or incidental attention. For in the early years of 
the twentieth century the doctrine of equality seems to have found 
new strength and to have regained its position as an important prin- 
ciple of international law, the new importance, however, depending 
on the emphasizing of an implication of the doctrine different from 
that stressed in the earlier period. 

To those publicists whose opinions we have already reviewed the 
significance of the doctrine of equality was that states must be con- 
sidered as equals before the law, or, as expressed by Vattel, that 
"what is lawful or unlawful for one nation is equally lawful or un- 
lawful for every other nation. ' ' But to the publicists of the twentieth 
century, the important implication of the doctrine is that all nations 
should have an equal part in the formulation of the law and in the 
administration of the law, i.e., in the settlement of international affairs 
by the family of nations. The cause for the new application of the 

» Hall, A Treatise on International Law, 4th ed., p. 14. 
lolhid., p. 174. 
ii Ibid., p. 300. 
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doctrine of equality is to be found in the growing realization of the 
interdependence of nations, and the attempts of the several nations 
to provide a rough form of international organization with the func- 
tions of legislature and judiciary for international relations. As 
such attempts may be characterized the Geneva Convention, the Con- 
ferences at The Hague, and the London Naval Conference. Already 
we have seen how The Hague Conference of 1907 failed to establish 
an international court of justice because the problem of the represen- 
tation of the several nations on the court could not be satisfactorily 
solved without infringing the doctrine of equality. 

Among the first legal authorities to show the influence of the new 
tendency of international relations was Oppenheim. With a certain 
similarity to Vattel, Oppenheim derives the equality of "the mem- 
ber states of the family of nations" from the principle that interna- 
tional law "is based on the common consent of states as sovereign 
communities." He admits the inequality of the attributes and re- 
sources of states, but denies that this detracts from their equality as 
international persons. As a consequence of this equality, Oppen- 
heim declares that in the settlement of matters by the family of 
nations, each state has one and only one vote, and that legally, if not 
politically, the vote of the smallest and weakest state has equal weight 
with that of the largest and most powerful. 

Oppenheim 's distinction between the legal and political status of 
a nation is important and requires further consideration. He admits 
that inequality exists in the size and strength of nations, and that 
this inequality of size and strength gives one nation more political 
power or influence than another. This conclusion is forced on him 
by the history of Europe in the nineteenth century, during which 
the disputes that arose were settled by the great Powers, whose 
arrangements were followed by the rest of the nations. However, 
Oppenheim contends that the status of the great Powers is merely 
political and has no basis in law, since the relative position and in- 
fluence of the nations is not fixed, but continually varies in direct 
accordance with the variation of their size and strength. This ac- 
ceptance of the political inequality of nations enables Oppenheim 
to retain their legal equality. 12 

The same problem which led Oppenheim to distinguish between the 
legal and political status of nations had evident influence on West- 
12 Oppenheim, International Law, 2d ed., V. I, pp. 20, 168-171. 
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lake. Westlake recognized the historical importance of the doctrine 
of equality as among the enduring principles of international law. 
The equality of states, he writes, "consists in the fact that in the 
received principles and rules of international law, other than those 
of a ceremonial nature, no distinction is made between great states 
and small. ..." But Westlake submits the question whether "the 
existence in Europe of the great Powers as a separate and recognized 
class . . . can be reconciled with the equality and independence which 
international law deems to belong to the smaller Powers. There 
is no doubt, ' ' he continues, ' ' that several times during the nineteenth 
century the great Powers have by agreement among themselves made 
arrangements affecting the smaller Powers without consulting them, 
and with the full intention that those arrangements should be carried 
into effect, although it has not been necessary to resort to force for 
that purpose because the hopelessness of resistance in those circum- 
stances has led to an express or tacit, but peaceable, acceptance of 
the decrees by the states concerned. ... If each of their (the great 
Powers') proceedings be considered separately, the ratification sub- 
sequently conceded to it by the states affected saves it from being a 
substantial breach of their equality and independence. . . . But when 
such proceedings are habitual they present another character. They 
then carry the connotation of right which by virtue of human nature 
accretes to settled custom, and the acquiescence of the smaller Powers 
in them loses the last semblance of independent ratification." 13 

Writing several years after Westlake, Lawrence adopts substan- 
tially the same treatment of the problem, though emphasizing the 
influence of the great Powers in international legislation rather than 
in international administration. He cites the doctrine of equality 
as a principle of international law since Grotius, noting only the early 
implication of the doctrine, namely, the equality of nations before 
the law. But for Lawrence, as for Westlake, the dominating in- 
fluence of the great Powers is the obstacle. He argues that since in- 
ternational law depends on custom and consent, and the authority 
of the great Powers has been acknowledged by the smaller nations 
for the greater part of a century, the distinction between the political 
and legal status of nations must be discarded, and the primacy of 
the great Powers must be recognized by international law. And yet 
having reached the conclusion that the great Powers have a legal pre- 
is Westlake, International Law, 2d ed., V. I, pp. 321-322. 
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dominance in the formation of international law, Lawrence retains the 
early interpretation of the doctrine of equality, namely "that states 
must remain equal before the law in such matters as jurisdiction, 
proprietary rights, and diplomatic privileges. ' ' 14 "We will consider 
below the question whether Lawrence's position is self -consistent, 
i.e., whether nations can have equality before the law which have had 
unequal powers in the formation of the law. 

Although following mainly the chronological order of the works 
of the various authorities, I have postponed consideration of Lori- 
mer's position until the last for the reason that it contrasts strongly 
with that of the others. 

The publicists to whom we have given attention have taken widely 
variant attitudes toward the doctrine of equality. They have dif- 
fered in their conceptions of its derivation, of its position in a system 
of international law, of its implications and significance, and of its 
validity in relation to present international problems. But all have 
accorded the doctrine some recognition and granted it a certain value. 
With these Lorimer appears to differ radically. He maintains that 
the principle of the equality of states "may now ... be safely said 
to have been repudiated by history, " as it always was ' ' by reason. ' ' 15 
He characterizes as "absolute and permanent" impossibilities, "all 
social and political projects which assume the equality of men or of 
states, whether as facts already existing, or as objects attainable by 
human effort. ' ' 16 Just as Vattel deduces the equality of nations 
from the fact that they are composed of equal persons, so Lorimer 
maintains that the inequality of states is a direct and necessary result 
of the inequalities of individuals. 

Lorimer argues further: 

If all that were meant (by the doctrine of equality) were that all 
states are equally entitled to assert such rights as they have, and that 
they thus have an equal interest in the vindication of law, the asser- 
tion would be true of states, as of citizens and individuals. . . . This, 
however, is not the meaning of the doctrine at all. If we look into 
the authorities we shall find that what is meant, though of course by 
no means consistently maintained, is really what is said — viz., that 
the rights of states are equal in themselves, and not merely the right 
of asserting their rights. 17 

14 Lawrence, The Principles of International Law, 6th ed., pp. 268-289. 

15 Lorimer, The Institutes of the Law of Nations, V. I, p. 44. 

16 Ibid., V. II, p. 193. 17 Ibid, V. I, p. 171. 
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In a later passage, Lorimer takes up the argument again from a 
slightly different angle: "All states are equally entitled to be recog- 
nized as states, on the simple ground that they are states; but all 
states are not entitled to be recognized as equal states, simply be- 
cause they are not equal states. ' ' 18 

From these quotations, Lorimer would appear to have disposed of 
the doctrine of equality. But in a footnote he writes: "My learned 
colleague, M. de Martens, appears . . . scarcely to have apprehended 
my position, and to have supposed that, somehow or other, I objected 
to or limited equality before the law. " 19 In other words, despite 
his opposition to the doctrine of equality, Lorimer accepts the main 
corollary which the adherents of the doctrine had advocated up to 
this time, namely, the equality of nations before the law. 

The inconsistency of Lorimer 's position can be traced to his failure 
to analyze correctly the doctrine of equality as asserted by other 
publicists. His most vehement attack appears to be directed against 
the doctrine as implying that nations are actually equal, i.e., in respect 
to their size and strength, an implication that no one has ventured to 
assert. Indeed, it is conceded without question by the other pub- 
licists that no such equality exists, but they deny that the inequality 
of the relative attributes and resources of nations detracts from their 
equality before the law. Furthermore, when Lorimer asserts that the 
real meaning of the adherents of the doctrine is that "the rights of 
states are equal in themselves, ' ' he fails to make clear what he means 
by "rights." If our analysis has been correct, the essential right 
which the publicists before Lorimer held that nations derived from 
the doctrine of equality, was that of equality before the law, and this 
right Lorimer himself concedes. To be sure, since Lorimer wrote, 
new implications of the doctrine have been introduced, as that nations 
have equal status in the formation of international law and in the 
administration of international affairs by the family of nations. The 
validity of these implications will be examined below. 

Having reviewed the opinions of various publicists on the doctrine 
of the equality of states in international law, we are now in a position 
to attempt a formulation of the doctrine. 

is Lorimer, The Institutes of the Law of Nations, V. II, p. 260, note. 
i» Ibid. 



THE DOCTRINE OF THE EQUALITY OP NATIONS 549 

II. 

If the doctrine of the equality of nations has any significance for 
international law today, that significance is far broader than it was 
in the days of Grotius. For today international law includes more 
than the mere rules for determining the conduct of nations. Already 
there have been seen the rudimentary forms of an international legis- 
lature — the Geneva Convention and The Hague Conferences; of an 
international judiciary — the Permanent Court of Arbitration at The 
Hague; and finally, since the Treaty of Versailles was signed, of an 
international executive — the League of Nations. If the doctrine of 
the equality of nations is still valid, it must follow that legally all 
nations have an equal status in the legislature, in the judiciary, and 
in the executive, whatever inequality of status there may be politically. 

It will be noticed that I have retained Oppenheim's distinction 
between legal and political status. This is as necessary and as justi- 
fiable among nations as it is among the individuals of any nation. 
The basic principle of democracy is that ' ' All men are created equal. ' ' 
The equality of individuals in a democracy means equal opportunity, 
equal voice in the government, equality before the law. Accordingly, 
in our democracy there are no legal barriers between classes: high 
position is as open to the poor as to the rich; the vote of a factory 
hand in an election is worth as much as that of the owner of the 
factory; before a court of law a stoker has the same rights and privi- 
leges as the president of a university. But this equality is legal, 
theoretical, if you will. Actually there is inequality of birth, of 
education, of wealth and of ability, and there is resultant differentia- 
tion and graduation of individuals in respect to opportunity, political 
influence, and, unhappily, position before the law. This inequality 
must be conceded as obvious and irrefutable, but the fact remains 
that it does not invalidate the principle of equality. 

The same reasoning may be applied in international law. The in- 
equality of the territory, population and resources of nations is no 
greater than the inequality of the wealth and ability of individuals. 
Just as this inequality of individuals does not detract from their 
legal equality, so the inequality of nations need not detract from 
their equality in international law. But before we can accept the 
equality of nations in even a legal sense, we must dispose of the 
argument of Lawrence that, since international law depends on custom 
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and consent, inasmuch as the authority of the great powers has been 
acknowledged by the smaller nations for the greater part of a century, 
the distinction between the political and legal status of nations must 
be discarded, and the primacy of the great Powers must be recognized 
by international law. We will consider this argument in connection 
with an examination of the relative status of nations in the formation 
and application of international law and in the administration of in- 
ternational affairs by the community of nations. 

So long as international law was defined by custom and precedent, 
it was natural that there should be some states the usages of which 
should have preponderant weight, for example, that the maritime 
customs of England should have preponderant influence in the forma- 
tion of maritime law. 20 But although any branch of international law 
may be defined from the customs of one nation or several nations, it 
becomes law only when accepted as such by the other nations. In 
the words of Justice Strong in the case of The Scotia: 

Undoubtedly, no single nation can change the law of the sea. That 
law is of universal obligation, and no statute of one or two nations 
can create obligations for the world. Like all the laws of nations, it 
rests upon the common consent of civilized communities. It is of 
force, not because it was prescribed by any superior Power, but be- 
cause it has been generally accepted as a rule of conduct. 21 

May we not justly deduce from this, without the necessity of distin- 
guishing legal from political status, the equal power of nations in the 
formation of international law, so far as the law is formed by cus- 
tom and precedent? 

We have noted above the existence of rudimentary forms of inter- 
national legislation in the Geneva Convention and The Hague Con- 
ferences. At The Hague Conference of 1907, the doctrine of the 
equality of nations was given explicit sanction in that each nation 
had one vote and only one vote. 22 Here appears the necessity of 
distinguishing legal from political status, for although the voting 
power of the nations was equal, there was marked inequality in the 
relative influence of the several nations when exerted for or against 
specific measures. However, the inequality of influence of the 

20 Of. Hall, p. 14. 

21 Evans, Leading Case on International Law, p. 6. 

22 Scott, The Hague Peace Conferences, p. 90, from Art. 8 of the rules of 
Procedure of the Conference. 
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Powers cannot be held to vitiate their legal equality as evidenced by 
equal voting power. 

Having considered the relative status of nations in the formation 
of international law, we may turn our attention to the questions of 
their relative positions before the law and in the application of the 
law. 

Most of the publicists whose opinions we have examined agree that 
all nations are equal before the law. In the words of Vattel, "What 
is lawful or unlawful for one nation is equally lawful or unlawful for 
every other nation." The problem arises here whether nations can 
be considered to have equal position before the law, if, owing to in- 
equality of political status, they have had unequal influence in the 
formation of the law. The solution of this problem is that the 
problem itself is impossible, in that it demands the comparison of the 
influence of a nation in the formation of the law with its position 
before the law, the comparison of two utterly distinct functions of 
government, the legislative and the judicial. Position before the law 
is independent of relative influence in the formation of the law. 

Nations have not only equality before the law, but also equality in 
the application of the law, that is, in the international judiciary as 
it exists in the Permanent Court of Arbitration at The Hague. This 
follows from the composition of the court, for "Each contracting 
party selects four persons at the most, of known competency in ques- 
tions of international law, of highest reputation, and disposed to 
accept the duties of arbitrator. The persons thus selected are in- 
scribed, as members of the court . . . " 2S Moreover, the fact that the 
doctrine of equality was the obstacle which prevented the establish- 
ment of the Court of Arbitral Justice by The Hague Conference of 
1907, is in itself testimony to the validity of the doctrine. 

Here it is necessary to make a brief digression to note that at the 
present time, when international trade and commerce are of such 
vast importance, the doctrine of equality must have an economic 
implication, namely, that on highways or in zones, international or 
under international control, nations must have equal rights of pas- 
sage and trade. 

Finally, we must consider the relative status of nations in the ad- 
ministration of international affairs. In this connection, we may 

23Hershey, p. 332 from I Hague Conference (1899), Art. 44. 
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refer again to "Westlake's statement concerning the action of the 
great Powers in making arrangements affecting the smaller Powers 
without consulting them, and the express or tacit acceptance of the 
decrees by the states concerned. 24 

Here, as adherents of the doctrine of equality, we find cold comfort. 
The primacy of the great Powers is sanctioned by more than a cen- 
tury of custom, which allows the affirmation not even of a legal 
equality. For although the acquiescence of the small nations in the 
decisions of the great Powers may have relieved the former of the 
necessity of admitting any invasion of the doctrine of equality, it is 
evident that the invasion took place none the less, inasmuch as their 
non-acquiescence would not have deterred the great Powers from 
carrying their decisions into effect. There can be made only one reser- 
vation from full admission of the inequality of nations in the adminis- 
tration of international affairs, namely, that until the Treaty of Ver- 
sailles, the inequality was indefinite, not crystallized or limited by 
rule or law. But this reservation does not make the inequality less 
real. 

"We have now examined in some detail the significance of the 
doctrine of equality under the present international conditions. Our 
conclusions may be summarized as follows : 

1. Nations have equal status in the formation of international 
law, although where the law is defined by international legislation, 
as at The Hague Conference, legal equality is accompanied by in- 
equality of influence. 

2. Nations are equal before the law and have equal power in its 
application by an international judiciary as it exists in the Permanent 
Court of Arbitration at The Hague. 

3. In international administration, the doctrine of equality must 
give way to the primacy of the great Powers, the reality of which 
is sanctioned by a century of custom, although it is not yet defined 
by law. 25 

"We are now in a position to examine the extent to which the doc- 
trine of equality has been applied or disregarded in the Treaty of 
Versailles. 

2* Supra, p. 546. 

25 In this summary, I have omitted the economic implication of the doctrine 
of equality because, although necessary, it has not, so far as I know, been 
explicitly defined. 
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III. 

Before commencing this part of our discussion it is necessary to 
note one point. At the Peace Conference the position of Germany 
was comparable to that of a condemned criminal awaiting sentence. 
The disabilities imposed on Germany by the terms of the Treaty of 
Versailles must therefore not be considered as infringing the doctrine 
of equality, for they pertain closely to the nature of penalties for the 
crimes of Germany during the war. Accordingly, these disabilities 
are mentioned only so far as they throw light on the relative status 
of the other nations as defined by the treaty. 

Our four divisions of the doctrine of equality may be characterized 
roughly as legislative, judicial, economic, and administrative. We 
may pass over the first of these, the legislative, with the observation 
that the Treaty of Versailles does not alter the processes of making 
international law. And the second, the judicial, may be dismissed 
almost as briefly. As an international judiciary, the Permanent Court 
of Arbitration furnishes an important example of observance of the 
doctrine of equality in that the nations have equal representation 
on the court. But the doctrine is entirely disregarded in the only 
article of the treaty suggesting an international judiciary, namely, 
that relating to the proposed trial of William II. This article provides 
that the tribunal to try the former German Emperor shall "be com- 
posed of five judges, one appointed by each of the following Powers: 
namely, the United States of America, Great Britain, France, Italy 
and Japan." (Article 227.) 

Although our third division, that which may be termed the eco- 
nomic implication of the doctrine of equality, received little if any 
explicit definition before the war, it is recognized and sanctioned by 
so many provisions of the treaty that it must henceforth be regarded 
as firmly established. The most important articles of the treaty which 
justify this assertion may be enumerated as follows : 

A. Mandates and Territory of Members of the League of Nations. 

(1) Article 22. "Other peoples, especially those of Central Africa, 
are at such a stage that the Mandatory must be responsible for the 
administration of the territory under conditions which will ... se- 
cure equal opportunities for the trade and commerce of other mem- 
bers of the League." 
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(2) Article 23. "Subject to and in accordance with the provi- 
sions of international conventions existing or hereafter to be agreed 
upon, the Members of the League . . . will make provisions to secure 
and maintain freedom of communications and of transit and equitable 
treatment for the commerce of all Members of the League. ' ' 

B. International Waterways and the Rhine. 

(1) Article 332. "On the waterways declared to be international 
in the preceding article, the nationals, property and flags of all Powers 
shall be treated on a footing of perfect equality, no distinction being 
made to the detriment of the nationals, property or flag of any Power 
between them and the nationals, property or flag of the riparian state 
itself or of the most favored nation." 

(2) Article 356. "Vessels of all nations, and their cargoes, shall 
have the same rights and privileges (on the Rhine and Moselle) as 
those which are granted to vessels belonging to the Rhine navigation, 
and to their cargoes." 

C. Nationals and Property of the Allied and Associated Powers 

in Germany. 

(1) Articles 264-267. These articles provide: (a) that goods, the 
produce or manufacture of any one of the Allied or Associated 
States, shall, if imported into, or transported through, Germany, re- 
ceive from Germany equal treatment with those of any other such 
State or any other foreign country; (o) that goods exported from 
Germany to any of the Allied or Associated States shall receive from 
Germany equal treatment with those exported to any other such State 
or any other foreign country. 

Article 268 provides exceptions from the three preceding articles 
in favor of Alsace-Lorraine, Poland and Luxemburg. These excep- 
tions must be regarded in the nature of compensation for losses in- 
curred during the war, and therefore do not infringe the doctrine of 
equality. 

(2) Articles 271, 313-321, 323, 326, 327, 365 and 370. These ar- 
ticles provide in general that Germany shall not discriminate against 
the nationals, property, vessels, rolling stock or aircraft of any of 
the Allied or Associated Powers in German ports, territorial waters 
or inland navigation routes, or in transit across Germany. 
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(3) Article 276. "Germany undertakes: (a) not to subject the 
nationals of the Allied and Associated Powers to any prohibition in 
regard to the exercise of occupations, professions, trade and industry, 
which shall not be equally applicable to all aliens without exception; 
. . . (c) not to subject the nationals of the Allied and Associated 
Powers, their property, rights or interests, including companies and 
associations in which they are interested, to any charge, tax, or im- 
post, direct or indirect, other or higher than those which are or may 
be imposed on her own nationals or their property, rights or inter- 
ests; ..." 

(4) Articles 291 and 294 provide that Germany shall give the 
Allied and Associated Powers and their nationals all the rights and 
privileges which she may have granted to Austria, Hungary, Bul- 
garia or Turkey, or to their nationals by treaties, conventions, or agree- 
ments before August 1, 1914, or which she may have granted to non- 
belligerent states or their nationals by treaties, conventions or agree- 
ments since August 1, 1914, so long as those treaties, conventions or 
agreements remain in force. 

D. Free Ports, Free Zones in Ports and the Kiel Canal. 

(1) Article 329. Having regard to the facilities for the erection 
of warehouses or for the packing and unpacking of goods, and to 
duties on goods to be consumed, in the free zones in German territory, 
this article provides that "There shall be no discrimination in regard 
to any of the provisions of the present article between persons be- 
longing to different nationalities or between goods of different origin 
or destination." 

(2) Article 65. "Equality of treatment as respects traffic shall 
be assured in both ports (Kehl and Strasburg) to the nationals, ves- 
sels and goods of every country." 

(3) Article 380. "The Kiel Canal and its approaches shall be 
maintained free and open to the vessels of commerce and of war of 
all nations at peace with Germany on terms of perfect equality." 

Article 381. "The nationals, property and vessels of all Powers 
shall, in respect of charges, facilities and in all other respects, be 
treated on a footing of perfect equality in the use of the Canal, no 
distinction being made to the detriment of nationals, property and 
vessels of any Power between them and the nationals, property and 
vessels of Germany or of the most favored nation." 
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We have now reached the final phase of our discussion, the applica- 
tion in the Treaty of Versailles of the doctrine of equality, in so far 
as the doctrine relates to the relative status of nations in the adminis- 
tration of international affairs. Our conclusion as to this phase of 
the doctrine was that in international administration, the doctrine 
of equality must give way to the primacy of the great Powers, the 
reality of which is sanctioned by a century of custom, although not 
yet defined by law. This conclusion is modified by the treaty only 
to the extent that the primacy of the great nations is rendered ex- 
plicit, is crystallized and defined, not only by the power given them, 
but by the very words of the treaty. The treaty opens by drawing 
a distinction between the United States, the British Empire, France, 
Italy and Japan, which are designated as the Principal Allied and 
Associated Powers, and Belgium, Bolivia, Brazil, China, Cuba, Ecua- 
dor, etc., which are designated as constituting, with the Powers men- 
tioned above, the Allied and Associated Powers. This distinction is 
retained throughout the treaty. Predominant influence is given to the 
United States, the British Empire, France, Italy and Japan as per- 
manent members of the Council of the League of Nations, as the 
Principal Allied and Associated Powers, or as members of the Repar- 
ation Commission. Let us consider the power given these nations in 
the respective capacities. 

A. THE COUNCIL OP THE LEAGUE OP NATIONS 

The Council consists of representatives of the Principal Allied and 
Associated Powers, together with representatives of four other mem- 
bers of the League, who are to be selected by the Assembly from 
time to time at its discretion. With the approval of the majority of 
the Assembly, the Council either may name additional members of 
the League whose members shall always be members of the Council, 
or may increase the number of members of the League to be selected 
by the Assembly for representation on the Council. 26 

Under the Covenant of the League of Nations, the powers of the 
Assembly, in which the representation is far more liberal, are insigni- 
ficant in comparison with those of the Council. Contrast is first 
presented in that while "The Assembly shall meet at stated intervals 

26 Conditions of Peace, Art. 4, Extract from Congressional Record, 66th Cong., 
1st sess., June 9, 1919. 
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and from time to time as occasion may require," 27 "The Council shall 
meet from time to time as occasion may require, and at least once a 
year. ' ' 28 Again, international disputes are first to be submitted to 
the Council, which may refer them to the Assembly at the request 
of either party to the dispute, with the proviso that "a report made 
by the Assembly, if concurred in by the representatives of those Mem- 
bers of the League represented on the Council and of a majority of 
the other Members of the League, exclusive in each case of the repre- 
sentatives of the parties to the dispute, shall have the same force as a 
report by the Council concurred in by all the members thereof other 
than the representatives of one or more of the parties to the dis- 
pute." 29 In this connection it is important to note that while Article 
4 provides that "Any Member of the League not represented on 
the Council shall be invited to send a representative to sit as a mem- 
ber at any meeting of the Council during the consideration of matters 
especially affecting the interests of that Member of the League," the 
effect of this is practically nullified by the exclusion of the votes of 
the representatives of parties to a dispute which is before the Council. 
Finally, it is significant that the Council has the power to decide 
whether a dispute between two parties arises "out of a matter which 
by international law is solely within the domestic jurisdiction" of 
either party, in which case "the Council shall so report, and shall 
make no recommendation as to its settlement. ' ' 30 

The additional articles relating to the powers of the Council may 
be enumerated as follows: 

(1) Article 8. The Council shall formulate plans for the reduc- 
tion of national armaments for the consideration and action of the 
several governments. "After these plans shall have been adopted by 
the several governments, the limits of armaments therein fixed shall 
not be exceeded without the concurrence of the Council." 

(2) Article 16. "Should any Member of the League resort to war 
in disregard of its covenants under Articles 12, 13 or 15, . . . it shall 
be the duty of the Council ... to recommend to the several govern- 
ments concerned what effective military or naval force the Members 
of the League shall severally contribute to the armed forces to be 
used to protect the covenants of the League." 

(3) Article 26. "Amendments to this Covenant (the Covenant 

27 Conditions of Peace, Art. 3. 29 IMd., Art. 15. 
zsiMd., Art. 4. so ibid., Art. 15. 
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of the League of Nations) will take effect when ratified by the Mem- 
bers of the League whose representatives compose the Council and 
by a majority of the Members of the League whose representatives 
compose the Assembly." 

(4) Part III. Section IV. Annex Chapter II. Paragraphs 16, 17 
and 33. The government of the Saar Basin is to be entrusted to a 
Commission which shall consist of five members chosen by the Council, 
and will include one citizen of France, one native inhabitant of the 
Saar Basin, not a citizen of France, and three members belonging to 
three countries other than France or Germany. France and Germany 
agree that any dispute as to the interpretation of the provisions of 
the treaty concerning the Saar Basin shall be submitted to the said 
Commission, and the decision of a majority of the Commission shall 
be binding on both countries. 

(5) Article 80. Germany agrees that the independence of Austria 
"shall be inalienable, except with the consent of the Council of the 
League of Nations." 

(6) Article 280. The obligations imposed on Germany by Articles 
264-270, which concern customs regulations, duties, and restrictions, 
and by Articles 271-272, which concern shipping, ' ' shall cease to have 
effect five years from the date of the coming into force of the present 
Treaty, unless otherwise provided for in the text, or unless the Coun- 
cil of the League of Nations shall, at least twelve months before the 
expiration of that period, decide that these obligations shall be main- 
tained for a further period with or without amendment. ' ' 

Article 276, which relates to the treatment of nationals of Allied 
and Associated Powers, "shall remain in operation, with or without 
amendment, after the period of five years for such further period, 
if any, not exceeding five years, as may be determined by a majority 
of the Council of the League of Nations. ' ' 

(7) Article 378. The stipulations of the treaty in regard to the 
following subjects may be revised by the Council any time after five 
years from the coming into force of the present treaty, or may be 
prolonged beyond that period of five years by the Council : 

(a) Ports, waterways and railways (Articles 321-330, 332). 

(b) International transport (Articles 365, 367-369). 

(8) Part XIII of the treaty relates to the establishment of an 
International Labor Organization. The organization is to consist 
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of a general conference of representatives, to be composed of four 
representatives of each member, and of an International Labor Office, 
controlled by a Governing Body. Even in this organization, the 
Council of the League of Nations is given dominant influence, in that 
of the twenty-four members of the Governing Body, eight are to be 
nominated by the members which the Council may decide are of 
greatest industrial importance. 31 

B. THE PRINCIPAL ALLIED AND ASSOCIATED POWERS 

1. In T checko-Slovakia and Poland. 

(a) Article 83. "A commission composed of seven members, five 
nominated by the Principal Allied and Associated Powers, one by 
Poland and one by the Tchecko-Slovak State, will be appointed fifteen 
days after the coming into force of the present treaty to trace on the 
spot the frontier line between Poland and the Tchecko-Slovak State. ' ' 

(b) Article 86. "The Tchecko-Slovak State accepts and agrees 
to embody in a treaty with the Principal Allied and Associated Powers 
such provisions as may be deemed necessary by the said Powers to 
protect the interests of inhabitants of that State who differ from the 
majority of the population in race, language or religion. 

"The Tchecko-Slovak State further accepts and agrees to embody 
in a treaty with the said Powers such provisions as they may deem 
necessary to protect freedom of transit and equitable treatment of the 
commerce of other nations. ' ' 

(c) Article 93 provides for the making of treaties between Poland 
and the Principal Allied and Associated Powers, similar to those to 
be made between those Powers and Tchecko-Slovakia in accordance 
with Article 86. 

2. In East Prussia. 

(a) Articles 94-97. The areas bordering on East Prussia, defined 
in Articles 94 and 96, are each to be placed under the authority of 
commissions of five, appointed by the Principal Allied and Associated 
Powers. Plebiscites are to be held in each of the areas, after which, 
the boundary lines are to be fixed by the Principal Allied and Asso- 
ciated Powers. It is important to note that in fixing the boundaries, 
the Powers are not bound to follqw the wishes of the population as 
shown by the plebiscite. 

3i Conditions of Peace, Art. 393. 
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3. In Schleswig. 

(a) Article 109. "The said zone (denned in the first clauses of 
the article) shall immediately be placed under the authority of an 
International Commission, composed of five members, of whom three 
will be designated by the Principal Allied and Associated Powers; 
the Norwegian and Swedish Governments will each be requested to 
designate a member; in the event of their failing to do so, these two 
members will be chosen by the Principal Allied and Associated 
Powers. ' ' 

(b) Article 110. After the result of the plebiscite in Schleswig 
is known, the frontier line is to be traced by a Commission of seven, 
five of whom are to be nominated by the Principal Allied and Asso- 
ciated Powers, one by Germany and one by Denmark. 

4. In Germany. 

(a) Article 118. The Principal Allied and Associated Powers 
are to decide, in agreement with third Powers where necessary, the 
measures in accordance with which Germany shall renounce all her 
rights and titles in territory outside her European frontiers. 

(b) The Principal Allied and Associated Powers are to be notified 
of: (1) the points where the German ammunition is stored (Article 
166) ; (2) the armament of the German forts at the date the treaty 
comes into effect, the strength of which is not to be exceeded there- 
after (Article 167) ; (3) the location and number of the German fac- 
tories for the manufacture of war materials, which the Principal 
Allied and Associated Powers must approve (Article 168) ; (4) the 
nature and mode of manufacture of all explosives, toxic substances, 
and other chemical preparations used by Germany during the war 
(Article 172) ; (5) the hydrographical information in the possession 
of Germany concerning the channels and adjoining waters between 
the Baltic and North Seas (Article 195). 

(c) The Principal Allied and Associated Powers are to determine: 

(1) the number of mine-sweepers Germany may keep (Article 182) ; 

(2) the allowance of arms, munitions and war material for the Ger- 
man fleet (Article 192) ; (3) the areas of the Baltic which Germany 
must keep clear of mines (Article 193). 

(d) Article 203. "All the military, naval and air clauses con- 
tained in the present treaty, for the execution of which a time-limit 
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is prescribed, shall be executed by Germany under the control of 
Inter-Allied Commissions especially appointed for this purpose by 
the Principal Allied and Associated Powers." 

(e) Article 433. All German troops in the Baltic Provinces and 
Lithuania "shall return to within the frontiers of Germany as soon 
as the Governments of the Principal Allied and Associated Powers 
shall think the moment suitable, having regard to the internal situa- 
tions of these territories. ' ' 

5. International River Commissions. 

As our last evidence of the powers given the Principal Allied and 
Associated Powers, it is significant to note the extent to which they 
are represented on the international commissions for the administra- 
tion of the Elbe, the Oder, the Danube and the Rhine. 

On the International Commission for the Elbe, Great Britain, 
France and Italy are each to have one representative, on that for the 
Oder, Great Britain and France are to be similarly represented (Ar- 
ticles 340 and 341). The European Commission of the Danube is 
to consist only of the representatives of Great Britain, France, Italy 
and Roumania, and the same nations are each to have one repre- 
sentative on the International Commission for the Danube, the com- 
petence of which begins where that of the European Commission 
of the Danube ends (Articles 346 and 347). Of the nineteen members 
of the Central Commission of the Rhine, France is to appoint four 
and in addition the president of the Commission, Great Britain and 
Italy each two. (Article 355.) 

C. THE SEPARATION COMMISSION. 

1. Part VIII, Annex II, Clauses 2-3. "Delegates to the Com- 
mission shall be nominated by the United States of America, Great 
Britain, France, Italy, Japan, Belgium and Serbia. Each of these 
Powers will appoint one delegate. ... On no occasion shall the dele- 
gates of more than five of the above Powers have the right to take 
part in the proceedings of the Commission and to record their votes. 
The delegates of the United States, Great Britain, France and Italy 
shall have this right on all occasions. The delegate of Belgium shall 
have this right on all occasions other than those referred to below. 
The delegate of Japan shall have this right when questions relating to 
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damage at sea, and questions arising under Article 260 of Part IX 
(Financial Clauses) in which Japanese interests are concerned, are 
under consideration. The delegate of the Serb- Croat-Slovene State 
shall have this right when questions relating to Austria, Hungary or 
Bulgaria are under consideration. . . . 

"Such of the other Allied and Associated Powers as may be inter- 
ested shall have the right to appoint a delegate to be present and 
act as Assessor only while their respective claims and interests are 
under examination or discussion, but without the right to vote." 

2. Article 235. The Reparation Commission shall decide the 
amount of the installments and the manner of payment of the in- 
demnity, the equivalent of 20,000,000,000 gold marks, to be paid by 
Germany during 1919, 1920 and the first four months of 1921. Out 
of this sum shall be met the expenses of such supplies of food and raw 
materials as the Governments of the Principal Allied and Associated 
Powers deem essential to enable Germany to meet her obligations for 
reparation. 

3. Part VIII, Annex III, clause 5. The Reparation Commission 
will notify Germany of the tonnage of merchant ships to be built in 
German yards for the account of the Allied and Associated Govern- 
ments. 

4. Part VIII, Annex VI, clauses 1, 2 and 4. The Reparation Com- 
mission is given the option of demanding from Germany 50% of the 
dyestuffs and chemical drugs in Germany or under German control 
on the date of the coming into force of the treaty, and from that date 
until January 1, 1920, and in any subsequent period of six months 
until January 1, 1925, of demanding 25% of the German production 
of any dyestuff or chemical drug. 

5. Article 254. The Reparation Commission is to decide what pro- 
portion of the German debt shall be borne by each of the nations to 
which German territory is ceded. 

6. Articles 428-430. As a guarantee for the execution of the treaty 
by Germany, the German territory west of the Rhine, together with 
the bridgeheads, is to be occupied by Allied and Associated troops for 
fifteen years from the coming into force of the treaty. If the condi- 
tions of peace are faithfully executed, the occupation will be succes- 
sively restricted at intervals of five years. But, and in many ways 
this is the most ominous provision of the Treaty, "In case either dur- 
ing the occupation or after the expiration of the fifteen years referred 
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to above, the Reparation Commission finds that Germany refuses to 
observe the whole or part of her obligations under the present Treaty 
with regard to reparation, the whole or part of the areas specified in 
Article 429 will be reoccupied immediately by the Allied and Asso- 
ciated forces." 

CONCLUSION. 

Since Grotius evolved a detailed system of international law, the 
doctrine of the equality of nations has held an important position. 
Until the twentieth century, publicists stressed one implication of 
the doctrine, namely that "What is lawful or unlawful for one nation 
is equally lawful or unlawful for every other nation." With the 
growing interdependence of nations and the appearance of rudimen- 
tary organs of international government, the doctrine attained broader 
and deeper significance so that we found certain conclusions justified : 

(1) Nations have equal status in the formation of international law; 

(2) nations are equal before the law and have equal power in its 
application by an international judiciary; (3) in international ad- 
ministration, the doctrine of equality must give way to the primacy 
of the great Powers. 32 

The first implication of the doctrine of equality is neither applied 
nor disregarded in the Treaty of Versailles, for the treaty does not 
alter the processes of making international law. The second implica- 
tion is disregarded in the treaty in that the tribunal to try the former 
Emperor of Germany is to be composed of but five judges, to be ap- 
pointed by the United States, Great Britain, France, Italy and Japan. 
On the other hand, a new implication of the doctrine, one which has 
not yet received explicit definition, namely, that on highways or in 
zones, international or under international control, nations have equal 
rights of passage and trade, was recognized and sanctioned by so many 
provisions of the treaty that it must be regarded as firmly established. 

Finally, the only possible conclusion from the provisions of the 
treaty relating to the administration of international affairs is that 
they crystallize the primacy of five nations, the United States, Great 
Britain, France, Italy and Japan. That primacy is defined by the 
introductory clauses of the treaty; it is recognized throughout, in 
that these nations are empowered to administer almost every phase 

82 Supra., p. 552. 



564 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

of international affairs. The Treaty of Versailles entrusts to those 
nations the peace of Europe, in fact, the peace of the world. The 
significance of this for our subject is that the doctrine of equality has 
been abandoned so far as it relates to international administration. 
Nations had unequal status in the administration of international 
affairs before the Treaty of Versailles, though the inequality was not 
yet defined; the treaty provides that definition. 

It is almost incredible that the crystallization of the inequality of 
nations in international administration should not result in the in- 
vasion by inequality of the status of nations in the formation and 
application of international law. Evidence is not lacking that the 
invasion has already begun. As we have already noted, where inter- 
national law is defined by international legislation, as at The Hague 
Conference, legal equality is accompanied by inequality of influence. 
And, although it has best served our purpose to regard the functions 
of the League of Nations as primarily administrative, it may be logi- 
cally contended that certain functions of the League, those relating to 
the settlement of international disputes, are judicial, and that there- 
fore, since only nine nations are represented on the essential organ 
of the League, the Council, nations have already unequal status in 
the application of international law. We can only conclude with 
Westlake that 

"We are in the presence of a process which in the course of ages 
may lead to organized government among states, as the indispensable 
condition of their peace, just as organized national government has 
been the indispensable condition of peace between private individuals. 
The world in which the largest intercourse of civilized men has been 
from time to time carried on has not always been distributed into 
equal and independent states, and we are reminded by what we see 
that it may not always be so distributed. 33 

S3 Westlake, V. I, p. 322. 



